California Probate Code Sections implementing the Indian Child Welfare Act

8 1449. Indian child custody proceedings; definitions; membership in more than
one tribe

(a) As used in this division, unless the context otherwise requires, the terms
“Indian,” “Indian child,” “Indian child's tribe,” “Indian custodian,” “Indian tribe,”
“reservation,” and “tribal court” shall be defined as provided in Section 1903 of the Indian
Child Welfare Act (25 U.S.C. Sec. 1901 et seq.).

(b) When used in connection with an Indian child custody proceeding, the terms
“extended family member” and “parent” shall be defined as provided in Section 1903 of
the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.).

(c) “Indian child custody proceeding” means a “child custody proceeding” within
the meaning of Section 1903 of the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et
seq.), including a voluntary or involuntary proceeding that may result in an Indian child's
temporary or long-term foster care or guardianship placement if the parent or Indian
custodian cannot have the child returned upon demand, termination of parental rights or
adoptive placement.

(d) When an Indian child is a member of more than one tribe or is eligible for
membership in more than one tribe, the court shall make a determination, in writing
together with the reasons for it, as to which tribe is the Indian child's tribe for purposes
of the Indian child custody proceeding. The court shall make that determination as
follows:

(1) If the Indian child is or becomes a member of only one tribe, that tribe shall
be designated as the Indian child's tribe, even though the child is eligible for membership
in another tribe.

(2) If an Indian child is or becomes a member of more than one tribe, or is not a
member of any tribe but is eligible for membership in more than one tribe, the tribe with
which the child has the more significant contacts shall be designated as the Indian child's
tribe. In determining which tribe the child has the more significant contacts with, the
court shall consider, among other things, the following factors:

(A) The length of residence on or near the reservation of each tribe and frequency
of contact with each tribe.

(B) The child's participation in activities of each tribe.

(C) The child's fluency in the language of each tribe.

(D) Whether there has been a previous adjudication with respect to the child by a
court of one of the tribes.

(E) The residence on or near one of the tribes' reservations by the child parents,
Indian custodian, or extended family members.

(F) Tribal membership of custodial parent or Indian custodian.

(G) Interest asserted by each tribe in response to the notice specified in Section
1460.2.

(H) The child’s self-identification.

(3) If an Indian child becomes a member of a tribe other than the one designated
by the court as the Indian child's tribe under paragraph (2), actions taken based on the
court's determination prior to the child's becoming a tribal member shall continue to be
valid.

8 1459. Legislative findings and declarations; children of Indian ancestry

(a) The Legislature finds and declares the following:

(1) There is no resource that is more vital to the continued existence and integrity
of recognized Indian tribes than their children, and the State of California has an interest
in protecting Indian children who are members of, or are eligible for membership in, an



Indian tribe. The state is committed to protecting the essential tribal relations and best
interest of an Indian child by promoting practices, in accordance with the Indian Child
Welfare Act (25 U.S.C. Sec. 1901 et seq.) and other applicable law, designed to prevent
the child's involuntary out-of-home placement and, whenever such placement is
necessary or ordered, by placing the child, whenever possible, in a placement that
reflects the unique values of the child's tribal culture and is best able to assist the child in
establishing, developing, and maintaining a political, cultural, and social relationship with
the child's tribe and tribal community.

(2) It is in the interest of an Indian child that the child's membership in the child's
Indian tribe and connection to the tribal community be encouraged and protected,
regardless of whether or not the child is in the physical custody of an Indian parent or
Indian custodian at the commencement of a child custody proceeding, the parental rights
of the child's parents have been terminated, or where the child has resided or been
domiciled.

(b) In all Indian child custody proceedings, as defined in the federal Indian Child
Welfare Act, the court shall consider all of the findings contained in subdivision (a), strive
to promote the stability and security of Indian tribes and families, comply with the federal
Indian Child Welfare Act, and seek to protect the best interest of the child. Whenever an
Indian child is removed from a foster care home or institution, guardianship, or adoptive
placement for the purpose of further foster care, guardianship, or adoptive placement,
placement of the child shall be in accordance with the Indian Child Welfare Act.

(c) A determination by an Indian tribe that an unmarried person, who is under the
age of 18 years, is either (1) a member of an Indian tribe or (2) eligible for membership
in an Indian tribe and a biological child of a member of an Indian tribe shall constitute a
significant political affiliation with the tribe and shall require the application of the federal
Indian Child Welfare Act to the proceedings.

(d) In any case in which this code or other applicable state or federal law provides
a higher standard of protection to the rights of the parent or Indian custodian of an
Indian child, or the Indian child's tribe, than the rights provided under the Indian Child
Welfare Act, the court shall apply the higher state or federal standard.

(e) Any Indian child, the Indian child's tribe, or the parent or Indian custodian
from whose custody the child has been removed, may petition the court to invalidate an
action in an Indian child custody proceeding for foster care or guardianship placement or
termination of parental rights if the action violated Sections 1911, 1912, and 1913 of the
Indian Child Welfare Act.

8 1459.5. Application of federal law to proceedings involving children of Indian
ancestry

(a) The Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.) shall apply to the
following guardianship or conservatorship proceedings under this division when the
proposed ward or conservatee is an Indian child:

(1) In any case in which the petition is a petition for guardianship of the person
and the proposed guardian is not the natural parent or Indian custodian of the proposed
ward, unless the proposed guardian has been nominated by the natural parents pursuant
to Section 1500 and the parents retain the right to have custody of the child returned to
them upon demand.

(2) To a proceeding to have an Indian child declared free from the custody and
control of one or both parents brought in a guardianship proceeding.

(3) In any case in which the petition is a petition for conservatorship of the person
of a minor whose marriage has been dissolved, the proposed conservator is seeking
physical custody of the minor, the proposed conservator is not the natural parent or
Indian custodian of the proposed conservatee and the natural parent or Indian custodian
does not retain the right to have custody of the child returned to them upon demand.

(b) When the Indian Child Welfare Act applies to a proceeding under this division,



the court shall apply Sections 224.3 to 224.6, inclusive, and Sections 305.5, 361.31, and
361.7 of the Welfare and Institutions Code, and the following rules from the California
Rules of Court, as they read on January 1, 2005:

(1) Paragraph (7) of subdivision (b) of Rule 1410.

(2) Subdivision (i) of Rule 1412.

(c) In the provisions cited in subdivision (b), references to social workers,
probation officers, county welfare department, or probation department shall be
construed as meaning the party seeking a foster care placement, guardianship, or
adoption.

8 1460.2. Proposed ward or conservatee may be a child of Indian ancestry;
notice to interested parties; requirements; time; proof

(a) If the court or petitioner knows or has reason to know that the proposed ward
or conservatee may be an Indian child, notice shall comply with subdivision (b) in any
case in which the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.) applies, as
specified in Section 1459.5.

(b) Any notice sent under this section shall be sent to the minor's parent or legal
guardian, Indian custodian, if any, and the Indian child's tribe, and shall comply with all
of the following requirements:

(1) Notice shall be sent by registered or certified mail with return receipt
requested. Additional notice by first-class mail is recommended, but not required.

(2) Notice to the tribe shall be to the tribal chairperson, unless the tribe has
designated another agent for service.

(3) Notice shall be sent to all tribes of which the child may be a member or
eligible for membership until the court makes a determination as to which tribe is the
Indian child's tribe in accordance with subdivision (d) of Section 1449, after which notice
need only be sent to the tribe determined to be the Indian child's tribe.

(4) Notice, to the extent required by federal law, shall be sent to the Secretary of
the Interior's designated agent, the Sacramento Area Director, Bureau of Indian Affairs.
If the identity or location of the Indian child's tribe is known, a copy of the notice shall
also be sent directly to the Secretary of the Interior, unless the Secretary of the Interior
has waived the notice in writing and the person responsible for giving notice under this
section has filed proof of the waiver with the court.

(5) The notice shall include all of the following information:

(A) The name, birthdate, and birthplace of the Indian child, if known.

(B) The name of any Indian tribe in which the child is a member or may be
eligible for membership, if known.

(C) All names known of the Indian child's biological parents, grandparents and
great-grandparents or Indian custodians, including maiden, married, and former names
or aliases, as well as their current and former addresses, birthdates, places of birth and
death, tribal enrollment numbers, and any other identifying information, if known.

(D) A copy of the petition.

(E) A copy of the child's birth certificate, if available.

(F) The location, mailing address, and telephone number of the court and all
parties notified pursuant to this section.

(G) A statement of the following:

(i) The absolute right of the child's parents, Indian custodians, and tribe to
intervene in the proceeding.

(ii) The right of the child's parents, Indian custodians, and tribe to petition the
court to transfer the proceeding to the tribal court of the Indian child's tribe, absent
objection by either parent and subject to declination by the tribal court.

(iii) The right of the child's parents, Indian custodians, and tribe to, upon request,
be granted up to an additional 20 days from the receipt of the notice to prepare for the
proceeding.



(iv) The potential legal consequences of the proceedings on the future custodial
rights of the child's parents or Indian custodians.

(v) That if the parents or Indian custodians are unable to afford counsel, counsel
shall be appointed to represent the parents or Indian custodians pursuant to Section
1912 of the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.).

(vi) That the information contained in the notice, petition, pleading, and other
court documents is confidential, so any person or entity notified shall maintain the
confidentiality of the information contained in the notice concerning the particular
proceeding and not reveal it to anyone who does not need the information in order to
exercise the tribe's rights under the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et
seq.).

(c) Notice shall be sent whenever it is known or there is reason to know that an
Indian child is involved, and for every hearing thereafter, including, but not limited to,
the hearing at which a final adoption order is to be granted. After a tribe acknowledges
that the child is a member or eligible for membership in the tribe, or after the Indian
child's tribe intervenes in a proceeding, the information set out in subparagraphs (C),
(D), (E), and (G) of paragraph (5) of subdivision (b) need not be included with the notice.

(d) Proof of the notice, including copies of notices sent and all return receipts and
responses received, shall be filed with the court in advance of the hearing except as
permitted under subdivision (e).

(e) No proceeding shall be held until at least 10 days after receipt of notice by the
parent, Indian custodian, the tribe or the Bureau of Indian Affairs. The parent, Indian
custodian, or the tribe shall, upon request, be granted up to 20 additional days to
prepare for the proceeding. Nothing herein shall be construed as limiting the rights of the
parent, Indian custodian, or tribe to 10 days' notice when a lengthier notice period is
required by statute.

(f) With respect to giving notice to Indian tribes, a party shall be subject to court
sanctions if that person knowingly and willfully falsifies or conceals a material fact
concerning whether the child is an Indian child, or counsels a party to do so.

(9) The inclusion of contact information of any adult or child that would otherwise
be required to be included in the notification pursuant to this section, shall not be
required if that person is at risk of harm as a result of domestic violence, child abuse,
sexual abuse, or stalking.

8 1474. Matters involving children of Indian ancestry

If an Indian custodian or biological parent of an Indian child lacks the financial
ability to retain counsel and requests the appointment of counsel in proceedings
described in Section 1459.5, the provisions of subsection (b) of Section 1912 of the
Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.) and Section 23.13 of Title 25 of
the Code of Federal Regulations are applicable.

8 1500.1. Consent by Indian child's parent; requirements

(a) Notwithstanding any other section in this part, and in accordance with Section
1913 of the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.), consent to
nomination of a guardian of the person or of a guardian of the person and the estate
given by an Indian child's parent is not valid unless both of the following occur:

(1) The consent is executed in writing at least 10 days after the child's birth and
recorded before a judge.

(2) The judge certifies that the terms and consequences of the consent were fully
explained in detail in English and were fully understood by the parent or that they were
interpreted into a language that the parent understood.

(b) The parent of an Indian child may withdraw his or her consent to guardianship



for any reason at any time prior to the issuance of letters of guardianship and the child
shall be returned to the parent.

8 1510. Petition for appointment; contents

(a) A relative or other person on behalf of the minor, or the minor if 12 years of
age or older, may file a petition for the appointment of a guardian of the minor.

(b) The petition shall request that a guardian of the person or estate of the minor,
or both, be appointed, shall specify the name and address of the proposed guardian and
the name and date of birth of the proposed ward, and shall state that the appointment is
necessary or convenient.

(c) The petition shall set forth, so far as is known to the petitioner, the names and
addresses of all of the following:

(1) The parents of the proposed ward.

(2) The person having legal custody of the proposed ward and, if that person does
not have the care of the proposed ward, the person having the care of the proposed
ward.

(3) The relatives of the proposed ward within the second degree.

(4) In the case of a guardianship of the estate, the spouse of the proposed ward.

(5) Any person nominated as guardian for the proposed ward under Section 1500
or 1501.

(6) In the case of a guardianship of the person involving an Indian child, any
Indian custodian and the Indian child's tribe.

(d) If the proposed ward is a patient in or on leave of absence from a state
institution under the jurisdiction of the State Department of Mental Health or the State
Department of Developmental Services and that fact is known to the petitioner, the
petition shall state that fact and name the institution.

(e) The petition shall state, so far as is known to the petitioner, whether or not
the proposed ward is receiving or is entitled to receive benefits from the Veterans
Administration and the estimated amount of the monthly benefit payable by the Veterans
Administration for the proposed ward.

() If the petitioner has knowledge of any pending adoption, juvenile court,
marriage dissolution, domestic relations, custody, or other similar proceeding affecting
the proposed ward, the petition shall disclose the pending proceeding.

(g) If the petitioners have accepted or intend to accept physical care or custody of
the child with intent to adopt, whether formed at the time of placement or formed
subsequent to placement, the petitioners shall so state in the guardianship petition,
whether or not an adoption petition has been filed.

(h) If the proposed ward is or becomes the subject of an adoption petition, the
court shall order the guardianship petition consolidated with the adoption petition.

(i) If the proposed ward is or may be an Indian child, the petition shall state that
fact.

8 1511. Notice of hearing

(a) Except as provided in subdivisions (f) and (g), at least 15 days before the
hearing on the petition for the appointment of a guardian, notice of the time and place of
the hearing shall be given as provided in subdivisions (b), (c), (d), and (e) of this section.
The notice shall be accompanied by a copy of the petition. The court may not shorten the
time for giving the notice of hearing under this section.

(b) Notice shall be served in the manner provided in Section 415.10 or 415.30 of
the Code of Civil Procedure, or in any manner authorized by the court, on all of the
following persons:

(1) The proposed ward if 12 years of age or older.



(2) Any person having legal custody of the proposed ward, or serving as guardian
of the estate of the proposed ward.

(3) The parents of the proposed ward.

(4) Any person nominated as a guardian for the proposed ward under Section
1500 or 1501.

(c) Notice shall be given by mail sent to their addresses stated in the petition, or
in any manner authorized by the court, to all of the following:

(1) The spouse named in the petition.

(2) The relatives named in the petition, except that if the petition is for the
appointment of a guardian of the estate only the court may dispense with the giving of
notice to any one or more or all of the relatives.

(3) The person having the care of the proposed ward if other than the person
having legal custody of the proposed ward.

(d) If notice is required by Section 1461 or Section 1542 to be given to the
Director of Mental Health or the Director of Developmental Services or the Director of
Social Services, notice shall be mailed as so required.

(e) If the petition states that the proposed ward is receiving or is entitled to
receive benefits from the Veterans Administration, notice shall be mailed to the office of
the Veterans Administration referred to in Section 1461.5.

() Unless the court orders otherwise, notice shall not be given to any of the
following:

(1) The parents or other relatives of a proposed ward who has been relinquished
to a licensed adoption agency.

(2) The parents of a proposed ward who has been judicially declared free from
their custody and control.

(9) Notice need not be given to any person if the court so orders upon a
determination of either of the following:

(1) The person cannot with reasonable diligence be given the notice.

(2) The giving of the notice would be contrary to the interest of justice.

(h) Before the appointment of a guardian is made, proof shall be made to the
court that each person entitled to notice under this section either:

(1) Has been given notice as required by this section.

(2) Has not been given notice as required by this section because the person
cannot with reasonable diligence be given the notice or because the giving of notice to
that person would be contrary to the interest of justice.

(i) If notice is required by Section 1460.2 to be given to an Indian custodian or
tribe, notice shall be mailed as so required.

8 1513. Investigation; filing of report and recommendation concerning proposed
guardianship; contents of report; confidentiality; application of section

(a) Unless waived by the court, a court investigator, probation officer, or domestic
relations investigator may make an investigation and file with the court a report and
recommendation concerning each proposed guardianship of the person or guardianship of
the estate. Investigations where the proposed guardian is a relative shall be made by a
court investigator. Investigations where the proposed guardian is a nonrelative shall be
made by the county agency designated to investigate potential dependency. The report
for the guardianship of the person shall include, but need not be limited to, an
investigation and discussion of all of the following:

(1) A social history of the guardian.

(2) A social history of the proposed ward, including, to the extent feasible, an
assessment of any identified developmental, emotional, psychological, or educational
needs of the proposed ward and the capability of the petitioner to meet those needs.

(3) The relationship of the proposed ward to the guardian, including the duration
and character of the relationship, where applicable, the circumstances whereby physical



custody of the proposed ward was acquired by the guardian, and a statement of the
proposed ward's attitude concerning the proposed guardianship, unless the statement of
the attitude is affected by the proposed ward's developmental, physical, or emotional
condition.

(4) The anticipated duration of the guardianship and the plans of both natural
parents and the proposed guardian for the stable and permanent home for the child. The
court may waive this requirement for cases involving relative guardians.

(b) The report shall be read and considered by the court prior to ruling on the
petition for guardianship, and shall be reflected in the minutes of the court. The person
preparing the report may be called and examined by any party to the proceeding.

(c) If the investigation finds that any party to the proposed guardianship alleges
the minor's parent is unfit, as defined by Section 300 of the Welfare and Institutions
Code, the case shall be referred to the county agency designated to investigate potential
dependencies. Guardianship proceedings shall not be completed until the investigation
required by Sections 328 and 329 of the Welfare and Institutions Code is completed and
a report is provided to the court in which the guardianship proceeding is pending.

(d) The report authorized by this section is confidential and shall only be made
available to persons who have been served in the proceedings or their attorneys. The
clerk of the court shall make provisions for the limitation of the report exclusively to
persons entitled to its receipt.

(e) For the purpose of writing the report authorized by this section, the person
making the investigation and report shall have access to the proposed ward's school
records, probation records, and public and private social services records, and to an oral
or written summary of the proposed ward's medical records and psychological records
prepared by any physician, psychologist, or psychiatrist who made or who is maintaining
those records. The physician, psychologist, or psychiatrist shall be available to clarify
information regarding these records pursuant to the investigator's responsibility to gather
and provide information for the court.

(f) This section does not apply to guardianships resulting from a permanency plan
for a dependent child pursuant to Section 366.26 of the Welfare and Institutions Code.

(g) For purposes of this section, a “relative” means a person who is a spouse,
parent, stepparent, brother, sister, stepbrother, stepsister, half-brother, half-sister,
uncle, aunt, niece, nephew, first cousin, or any person denoted by the prefix “grand” or
“great,” or the spouse of any of these persons, even after the marriage has been
terminated by death or dissolution.

(h) In an Indian child custody proceeding, the person making the investigation
and report shall consult with the Indian child's tribe and include in the report information
provided by the tribe.

8 1516.5. Proceeding to have child declared free from custody and control of
one or both parents

(a) A proceeding to have a child declared free from the custody and control of one
or both parents may be brought in the guardianship proceeding pursuant to Part 4
(commencing with Section 7800) of Division 12 of the Family Code, if all of the following
requirements are satisfied:

(1) One or both parents do not have the legal custody of the child.

(2) The child has been in the physical custody of the guardian for a period of not
less than two years.

(3) The court finds that the child would benefit from being adopted by his or her
guardian. In making this determination, the court shall consider all factors relating to the
best interest of the child, including, but not limited to, the nature and extent of the
relationship between all of the following:

(A) The child and the birth parent.

(B) The child and the guardian, including family members of the guardian.



(C) The child and any siblings or half-siblings.

(b) The court shall appoint a court investigator or other qualified professional to
investigate all factors enumerated in subdivision (a). The findings of the investigator or
professional regarding those issues shall be included in the written report required
pursuant to Section 7851 of the Family Code.

(c) The rights of the parent, including the rights to notice and counsel provided in
Part 4 (commencing with Section 7800) of Division 12 of the Family Code, shall apply to
actions brought pursuant to this section.

(d) This section does not apply to any child who is a dependent of the juvenile
court or to any Indian child.

California Welfare and Institutions Code Provisions Implementing the Indian
Child Welfare Act which are Incorporated by Reference into the Probate Code by
section 1459.5(b)

8§ 224.3. Determination whether child is an Indian child; considerations; scope
of inquiry

(a) The court, county welfare department, and the probation department have an
affirmative and continuing duty to inquire whether a child for whom a petition under
Section 300, 601, or 602 is to be, or has been, filed is or may be an Indian child in all
dependency proceedings and in any juvenile wardship proceedings if the child is at risk of
entering foster care or is in foster care.

(b) The circumstances that may provide reason to know the child is an Indian
child include, but are not limited to, the following:

(1) A person having an interest in the child, including the child, an officer of the
court, a tribe, an Indian organization, a public or private agency, or a member of the
child's extended family provides information suggesting the child is a member of a tribe
or eligible for membership in a tribe or one or more of the child's biological parents,
grandparents, or great-grandparents are or were a member of a tribe.

(2) The residence or domicile of the child, the child's parents, or Indian custodian
is in a predominantly Indian community.

(3) The child or the child's family has received services or benefits from a tribe or
services that are available to Indians from tribes or the federal government, such as the
Indian Health Service.

(c) If the court, social worker, or probation officer knows or has reason to know
that an Indian child is involved, the social worker or probation officer is required to make
further inquiry regarding the possible Indian status of the child, and to do so as soon as
practicable, by interviewing the parents, Indian custodian, and extended family members
to gather the information required in paragraph (5) of subdivision (a) of Section 224.2,
contacting the Bureau of Indian Affairs and the State Department of Social Services for
assistance in identifying the names and contact information of the tribes in which the
child may be a member or eligible for membership in and contacting the tribes and any
other person that reasonably can be expected to have information regarding the child’s
membership status or eligibility.

(d) If the court, social worker, or probation officer knows or has reason to know
that an Indian child is involved, the social worker or probation officer shall provide notice
in accordance with paragraph (5) of subdivision (a) of Section 224.2.

(e)(1) A determination by an Indian tribe that a child is or is not a member of or
eligible for membership in that tribe, or testimony attesting to that status by a person
authorized by the tribe to provide that determination, shall be conclusive. Information
that the child is not enrolled or eligible for enroliment in the tribe is not determinative of
the child's membership status unless the tribe also confirms in writing that enrollment is
a prerequisite for membership under tribal law or custom.



(2) In the absence of a contrary determination by the tribe, a determination by
the Bureau of Indian Affairs that a child is or is not a member of or eligible for
membership in that tribe is conclusive.

(3) If proper and adequate notice has been provided pursuant to Section 224.2,
and neither a tribe nor the Bureau of Indian Affairs has provided a determinative
response within 60 days after receiving that notice, the court may determine that the
Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.) does not apply to the proceedings,
provided that the court shall reverse its determination of the inapplicability of the Indian
Child Welfare Act and apply the act prospectively if a tribe or the Bureau of Indian Affairs
subsequently confirms that the child is an Indian child.

(f) Notwithstanding a determination that the Indian Child Welfare Act does not
apply to the proceedings made in accordance with subdivision (e), if the court, social
worker, or probation officer subsequently receives any information required under
paragraph (5) of subdivision (a) of Section 224.2 that was not previously available or
included in the notice issued under Section 224.2, the social worker or probation officer
shall provide the additional information to any tribes entitled to notice under paragraph
(3) of subdivision (a) of Section 224.2 and the Bureau of Indian Affairs.

8§ 224.4. Intervention in proceedings by tribe

The Indian child's tribe and Indian custodian have the right to intervene at any
point in an Indian child custody proceeding.

8§ 224.5. Full faith and credit to tribal proceedings and records

In an Indian child custody proceeding, the court shall give full faith and credit to
the public acts, records, judicial proceedings, and judgments of any Indian tribe
applicable to the proceeding to the same extent that such entities give full faith and
credit to the public acts, records, judicial proceedings, and judgments of any other entity.

8 224.6. Testimony of qualified expert witnesses; qualifications; participation at
hearings; written reports and recommendations

(a) When testimony of a “qualified expert witness” is required in an Indian child
custody proceeding, a “qualified expert witness” may include, but is not limited to, a
social worker, sociologist, physician, psychologist, traditional tribal therapist and healer,
tribal spiritual leader, tribal historian, or tribal elder, provided the individual is not an
employee of the person or agency recommending foster care placement or termination of
parental rights.

(b) In considering whether to involuntarily place an Indian child in foster care or
to terminate the parental rights of the parent of an Indian child, the court shall:

(1) Require that a qualified expert witness testify regarding whether continued
custody of the child by the parent or Indian custodian is likely to result in serious
emotional or physical damage to the child.

(2) Consider evidence concerning the prevailing social and cultural standards of
the Indian child's tribe, including that tribe's family organization and child-rearing
practices.

(c) Persons with the following characteristics are most likely to meet the
requirements for a qualified expert witness for purposes of Indian child custody
proceedings:

(1) A member of the Indian child's tribe who is recognized by the tribal
community as knowledgeable in tribal customs as they pertain to family organization and
childrearing practices.



(2) Any expert witness having substantial experience in the delivery of child and
family services to Indians, and extensive knowledge of prevailing social and cultural
standards and childrearing practices within the Indian child's tribe.

(3) A professional person having substantial education and experience in the area
of his or her specialty.

(d) The court or any party may request the assistance of the Indian child's tribe
or Bureau of Indian Affairs agency serving the Indian child's tribe in locating persons
qualified to serve as expert witnesses.

(e) The court may accept a declaration or affidavit from a qualified expert witness
in lieu of testimony only if the parties have so stipulated in writing and the court is
satisfied the stipulation is made knowingly, intelligently, and voluntarily.

8 305.5. Removal of Indian child from custody of parents by state or local
authority; transfer of proceedings to tribal court

(a) If an Indian child, who is a ward of a tribal court or resides or is domiciled
within a reservation of an Indian tribe that has exclusive jurisdiction over child custody
proceedings as recognized in Section 1911 of Title 25 of the United States Code or
reassumed exclusive jurisdiction over Indian child custody proceedings pursuant to
Section 1918 of Title 25 of the United States Code, has been removed by a state or local
authority from the custody of his or her parents or Indian custodian, the state or local
authority shall provide notice of the removal to the tribe no later than the next working
day following the removal and shall provide all relevant documentation to the tribe
regarding the removal and the child's identity. If the tribe determines that the child is an
Indian child, the state or local authority shall transfer the child custody proceeding to the
tribe within 24 hours after receipt of written notice from the tribe of that determination.

(b) In the case of an Indian child who is not domiciled or residing within a
reservation of an Indian tribe or who resides or is domiciled within a reservation of an
Indian tribe that does not have exclusive jurisdiction over child custody proceedings
pursuant to Section 1911 or 1918 of Title 25 of the United States Code, the court shall
transfer the proceeding to the jurisdiction of the child's tribe upon petition of either
parent, the Indian custodian, if any, or the child’s tribe, unless the court finds good cause
not to transfer. The court shall dismiss the proceeding or terminate jurisdiction only after
receiving proof that the tribal court has accepted the transfer of jurisdiction. At the time
that the court dismisses the proceeding or terminates jurisdiction, the court shall also
make an order transferring the physical custody of the child to the tribal court.

(c)(1) If a petition to transfer proceedings as described in subdivision (b) is filed,
the court shall find good cause to deny the petition if one or more of the following
circumstances are shown to exist:

(A) One or both of the child's parents object to the transfer.

(B) The child's tribe does not have a “tribal court” as defined in Section 1910 of
Title 25 of the United States Code.

(C) The tribal court of the child's tribe declines the transfer.

(2) Good cause not to transfer the proceeding may exist if:

(A) The evidence necessary to decide the case cannot be presented in the tribal
court without undue hardship to the parties or the witnesses, and the tribal court is
unable to mitigate the hardship by making arrangements to receive and consider the
evidence or testimony by use of remote communication, by hearing the evidence or
testimony at a location convenient to the parties or witnesses, or by use of other means
permitted in the tribal court's rules of evidence or discovery.

(B) The proceeding was at an advanced stage when the petition to transfer was
received and the petitioner did not file the petition within a reasonable time after
receiving notice of the proceeding, provided the notice complied with Section 224.2. It
shall not, in and of itself, be considered an unreasonable delay for a party to wait until
reunification efforts have failed and reunification services have been terminated before



filing a petition to transfer.

(C) The Indian child is over 12 years of age and objects to the transfer.

(D) The parents of the child over five years of age are not available and the child
has had little or no contact with the child's tribe or members of the child's tribe.

(3) Socioeconomic conditions and the perceived adequacy of tribal social services
or judicial systems may not be considered in a determination that good cause exists.

(4) The burden of establishing good cause to the contrary shall be on the party
opposing the transfer. If the court believes, or any party asserts, that good cause to the
contrary exists, the reasons for that belief or assertion shall be stated in writing and
made available to all parties who are petitioning for the transfer, and the petitioner shall
have the opportunity to provide information or evidence in rebuttal of the belief or
assertion.

(5) Nothing in this section or Section 1911 or 1918 of Title 25 of the United States
Code shall be construed as requiring a tribe to petition the Secretary of the Interior to
reassume exclusive jurisdiction pursuant to Section 1918 of Title 25 of the United States
Code prior to exercising jurisdiction over a proceeding transferred under subdivision (b).

(d) An Indian child's domicile or place of residence is determined by that of the
parent, guardian, or Indian custodian with whom the child maintained his or her primary
place of abode at the time the Indian child custody proceedings were initiated.

(e) If any petitioner in an Indian child custody proceeding has improperly
removed the child from the custody of the parent or Indian custodian or has improperly
retained custody after a visit or other temporary relinquishment of custody, the court
shall decline jurisdiction over the petition and shall immediately return the child to his or
her parent or Indian custodian, unless returning the child to the parent or Indian
custodian would subject the child to a substantial and immediate danger or threat of
danger.

(f) Nothing in this section shall be construed to prevent the emergency removal of
an Indian child who is a ward of a tribal court or resides or is domiciled within a
reservation of an Indian tribe, but is temporarily located off the reservation, from a
parent or Indian custodian or the emergency placement of the child in a foster home or
institution in order to prevent imminent physical damage or harm to the child. The state
or local authority shall ensure that the emergency removal or placement terminates
immediately when the removal or placement is no longer necessary to prevent imminent
physical damage or harm to the child and shall expeditiously initiate an Indian child
custody proceeding, transfer the child to the jurisdiction of the Indian child's tribe, or
restore the child to the parent or Indian custodian, as may be appropriate.

8 361.31. Placement of children with Indian ancestry; considerations; priority of
placement in adoptions; record of foster care

(a) In any case in which an Indian child is removed from the physical custody of
his or her parents or Indian custodian pursuant to Section 361, the child’'s placement
shall comply with this section.

(b) Any foster care or guardianship placement of an Indian child, or any
emergency removal of a child who is known to be, or there is reason to know that the
child is, an Indian child shall be in the least restrictive setting which most approximates a
family situation and in which the child's special needs, if any, may be met. The child shall
also be placed within reasonable proximity to the child's home, taking into account any
special needs of the child. Preference shall be given to the child's placement with one of
the following, in descending priority order:

(1) A member of the child's extended family, as defined in Section 1903 of the
Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.).

(2) A foster home licensed, approved, or specified by the child's tribe.

(3) An Indian foster home licensed or approved by an authorized non-Indian
licensing authority.



(4) An institution for children approved by an Indian tribe or operated by an
Indian organization which has a program suitable to meet the Indian child's needs.

(c) In any adoptive placement of an Indian child, preference shall be given to a
placement with one of the following, in descending priority order:

(1) A member of the child's extended family, as defined in Section 1903 of the
Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.).

(2) Other members of the child's tribe.

(3) Another Indian family.

(d) Notwithstanding the placement preferences listed in subdivisions (b) and (c),
if a different order of placement preference is established by the child's tribe, the court or
agency effecting the placement shall follow the order of preference established by the
tribe, so long as the placement is the least restrictive setting appropriate to the particular
needs of the child as provided in subdivision (b).

(e) Where appropriate, the placement preference of the Indian child, when of
sufficient age, or parent shall be considered. In applying the preferences, a consenting
parent's request for anonymity shall also be given weight by the court or agency effecting
the placement.

(f) The prevailing social and cultural standards of the Indian community in which
the parent or extended family members of an Indian child reside, or with which the
parent or extended family members maintain social and cultural ties, or the prevailing
social and cultural standards of the Indian child's tribe shall be applied in meeting the
placement preferences under this section. A determination of the applicable prevailing
social and cultural standards may be confirmed by the Indian child's tribe or by the
testimony or other documented support of a qualified expert witness, as defined in
subdivision (c¢) of Section 224.6, who is knowledgeable regarding the social and cultural
standards of the Indian child's tribe.

(9) Any person or court involved in the placement of an Indian child shall use the
services of the Indian child's tribe, whenever available through the tribe, in seeking to
secure placement within the order of placement preference established in this section and
in the supervision of the placement.

(h) The court may determine that good cause exists not to follow placement
preferences applicable under subdivision (b), (c), or (d) in accordance with subdivision
(e).

(i) When no preferred placement under subdivision (b), (c), or (d) is available,
active efforts shall be made to place the child with a family committed to enabling the
child to have extended family visitation and participation in the cultural and ceremonial
events of the child's tribe.

(j) The burden of establishing the existence of good cause not to follow placement
preferences applicable under subdivision (b), (c), or (d) shall be on the party requesting
that the preferences not be followed.

(k) A record of each foster care placement or adoptive placement of an Indian
child shall be maintained in perpetuity by the State Department of Social Services. The
record shall document the active efforts to comply with the applicable order of preference
specified in this section.

8 361.7. Termination of parental rights or involuntary placement of a child with
Indian ancestry; standards

(a) Notwithstanding Section 361.5, a party seeking an involuntary foster care
placement of, or termination of parental rights over, an Indian child shall provide
evidence to the court that active efforts have been made to provide remedial services and
rehabilitative programs designed to prevent the breakup of the Indian family and that
these efforts have proved unsuccessful.

(b) What constitutes active efforts shall be assessed on a case-by-case basis. The
active efforts shall be made in a manner that takes into account the prevailing social and



cultural values, conditions, and way of life of the Indian child's tribe. Active efforts shall
utilize the available resources of the Indian child's extended family, tribe, tribal and other
Indian social service agencies, and individual Indian caregiver service providers.

(c) No foster care placement or guardianship may be ordered in the proceeding in
the absence of a determination, supported by clear and convincing evidence, including
testimony of a qualified expert witness, as defined in Section 224.6, that the continued
custody of the child by the parent or Indian custodian is likely to result in serious
emotional or physical damage to the child.



